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CASE COMMENTS
pendent of the force of precedent, has seldom found it necessary to overrule itself.23 Until such time as the Commission elects to establish a
standard through the exercise of its quasi-legislative powers, the doctrine
of stare decisis will no doubt be applied to cases involving management
participation in corporate reorganization.
PHIip HECKELiNG

ADVERSE POSSESSION: MISTAKEN BOUNDARY: PAYMENT
OF TAXES WITHOUT COLOR OF TITLE
Palmer v. Greene, 31 So2d 706 (Fla. 1947)
Defendants purchased a lot and went into possession in 1936, occupying, however, up to a fence on an adjoining lot to which plaintiffs acquired
title in 1944. Defendanti' predecessors in title had maintained the fence
for more than twenty years prior to the conveyance to the defendants.
Defendants paid taxes on land described in their deed but failed to return
the description and to pay taxes on the disputed strip. In 1945 plaintiffs
brought this suit to quiet title. Defendants filed a cross-bill against
plaintiffs, claiming title in themselves by adverse possession. From an
adverse decree, defendants appealed. On the first hearing plaintiffs'
remedy was declared to be ejectment. Plaintiffs were granted a rehearing on the ground that no jury trial was demanded by either party.
HELD, the claim of defendants' predecessors in title was not adverse,
being only consistent with the true boundaries of the lot; and the
defendants, though perhaps claiming adversely for the entire period,
could not count the years after 1939, since they had not paid taxes on
the disputed strip as required by statute.' Judgment affirmed; Chief
Justice Thomas, Justice Chapman, and Associate Justice Smith adhered
to the former opinion.
In Florida the intention of the possessor is the controlling test in
mistaken boundary cases. 2 The occupant must have intended to claim
"'Note, 16 N. Y. U. L. Q. Rxv. 618 (1939).
'FLA.STAT. 1941, §95.18.
-Kilgore v. Leary, 131 Fla. 715, 180 So. 35 (1938); Watrous v. Morrison, 33

Fla. 261, 14 So. 805 (1894).
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title to the mistaken line whether he owned to that line or not.3 Possession coupled with such intent will be adverse, 4 but possession with intent
to claim only to the true boundary wherever it may be will not be
adverse. 5 Thus, the possession of the defendants' predecessors in title
was not adverse, as it was not established that they intended to clainr
any farther than their true line; and, not having established such adverse
intention, the defendants could not tack their predecessors' possession in
order to establish adverse possession for the statutory period. 6 The court
found it unnecessary to determine whether the defendants' possession was
adverse from the time of entry in 1936 until the bringing of the suit, a
period exceeding the statutory period, because the defendants failed to pay
7
taxes on the disputed strip subsequent to 1939 as required by statute.
Under this statute the return of a description of land held adversely and
the payment of taxes thereon were made essential elements of adverse
possession without color of title.8 The defendants failed to comply with
these requirements.
The applicability of this statute might be questioned, since the defendants had been in possession before the enactment of the statute. The
session law9 from which the present statute evolved, however, clearly
indicates that the legislature intended the statute to include adverse
possession begun but not completed before the statute became effective.
The court, supported by this statutory background, and in accordance with
a former decision,1 0 held the statute applicable. This conclusion was
'Kilgore v. Leary 131 Fla. 715, 180 So. 35 (1938).
'Surfside Hotel, Inc., v. W. E. Moorehead Co., 149 Fla. 397, 5 So.2d 857 (1942).
'Watrous v. Morrison, 33 Fla. 261, 14 So. 805 (1894).
'Holtzman v. Douglas, 168 U. S. 278 (1897); St. Louis Union Trust Co. v. Smith,
207 Ark. 815, 182 S.W.2d 945 (1944) ; Duck Island Hunting & Fishing Club v. Whitnah,
306 Ill.
284, 137 N. E. 840 (1922) ; Southern Naval Stores Co. v. Price, 30 So.2d 505
(Miss. 1947).
7
FLA. STAT. 1941 §95.18.
8
FLA. STAT. 1941, §95.18, ". .. provided that during the period of seven years
aforesaid the person so claiming adverse possession without color of title shall have
within a year after entering into possession made a return of said property by proper
legal description to the assessor of the county wherein situated and has subsequently,
during each year paid all taxes theretofore or thereafter levied and assessed against
the same."
'Florida Laws 1939, c. 19254, "...
nor shall it [this provision] be applicable to
claims of adverse possession of lands adversely occupied prior to the passage of this
Act until after one year from the effective date hereof."
"Salls v, Martin, 156 Fla. 624, 24 So.2d 41 (1946).
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reached in another state under a similar statute. 11 The practical effect
of this statute is virtually to prevent the acquisition of title through adverse possession without color of title to a strip of land lying beyond the
true boundary of the adjoining owner though occupied and claimed by
him, when such occupation is made through mistake or ignorance as to
the true line. The reason for this result is that a return for taxes is
made only on the land as described in the deed of the adverse possessor and
not according to his actual possession,' 2 as required by statute.
This case presents the first instance in this state in which the provision requiring the payment of taxes has been applied to the mistaken
boundary situation. Although the application of this statute is undoubtedly sound in the ordinary adverse possession situation,' 3 giving the true
owner notice that an adverse possessor has arrived upon the scene, it
proves harsh to the possessor, who, although intending to claim adversely
if necessary, is mistaken as to the true boundary. Under the existing
law in this state, the court's application of the statutory tax requirements
to the mistaken boundary situation was sound; but, because of the harshness in this type situation, it might be desirable for the legislature to
enact a proviso, similar to one in force in another state, 1 4 that this statute
5
should not be applicable to mistaken boundary situations.'
EAPL F. WAmoURD

"Allan v. McKay, 120 Cal. 332, 52 Pac. 828 (1898); Webber v. Clarke, 74 Cal.
11, 15 Pac. 431 (1887); Central Pacific R. R. v. Shackleford, 63 Cal. 261 (1883).
"Comment, 20 CAIw. L. REv. 432, 441 (1932).
"Salls v. Martin, 156 Fla. 624, 24 So.2d 41 (1946).
"MIw. STAT. 1927, §9187 (Mason, 1927), "Providing further, that the provisions of the foregoing proviso [relating to payment of taxes] shall not apply to
actions relating to the boundary line of lands, which boundary lines are established by
adverse possession, or to actions concerning lands included between the government
or platted line and the line established by such adverse possession, or to lands not

assessed for taxation."
"In this comment attention has been confined solely to the applicability of the

statutory requirements discussed to the existing factual situation. An additional problem involved is whether a suit to quiet title can be maintained against a defendant
who is in possession.
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